	Reply for penalty imposed u/s 122 of CGST Act for non-issuance of e-invoice
Dated …………..    
To
The Jurisdictional Officer,
______ Division,
______ Commissionerate
Sub-   Reply for penalty imposed u/s 122 of CGST Act for non-issuance of e-invoice
Ref-    Your notice number-----------------------------------------------------------dated---
Dear Sir/Ma’am,
We are in receipt of the above notice in Form DRC-01 directing us to pay penalty under section 122 of CGST Act for non -issuance of e-invoice.
We submit our reply as follows-
	1.
	It is not in dispute that our turnover was more than Rs. 5 crores in preceding financial year and as per notification no. 10/2023 (central tax) dated 10th May 2023, registered person whose aggregate turnover in any preceding financial year from 2017-18 onwards exceed 5 crores is required to generate e-invoice.

	2.
	However, in case of nil rate or wholly exempt supply, a bill of supply is issued and not a tax invoice. Therefore e-invoice provision is not applicable on supply of Exempted or tax-free goods.The same was clarified in CBIC Instruction No. 20006/15/2023-GST dated 18th October, 2023.

	 
	As per instruction no. 20006/15/2023-GST, dated 18th October, 2023, with the insertion of Clause (s) in Rule 46 of the CGST Rules, the taxpayers having Annual Aggregate Turn Over of more than the threshold notified under sub-rule (4) of Rule 48 of the CGST Rules but have been exempted from the issuance of e-invoices under relevant legal provisions are required to declare on their invoices that they are not required to issue invoice in the manner specified in sub-rule (4) of Rule 48 of the CGST Rules. Further, the taxpayers, who have exceeded the prescribed threshold of Aggregate turnover but are exempted from issuance of e-invoice, can file the declaration on the recently introduced functionality on the portal to make a self-declaration regarding category under which they are exempted from issuance of e-invoices. Accordingly, we have applied for exemption from generation of e-invoice.

	3.
	Also as per notification no. 13/2020-CT dated 31.03.2020 generation of e-invoice to B2C supplies is not required. Also refer FAQ issued by CBIC wherein it is mentioned that reporting B2C invoices by notified persons is not applicable/allowed currently. (As per FAQ No. 10 issued by CBIC on 11.11.2020)

	4.
	We have also filed the declaration as mentioned above. You can refer the E-invoicing Exemption Declaration submitted by us (Annexure A).
[if applicable]

	5.
	We are retailer/whole seller of ……………………….etc. which are exempted from GST as they are covered under Schedule of Notification No. 02/2017 (central tax rate) dated 28th June 2017. During the above mentioned period for which the notice has been issued, we had sold only exempted good(s) and which can be easily verified on the GST Portal through“Tax liabilities and ITC comparison” tab (annexure B).
[If applicable]

	6.
	The annexure B (attached), shows that the tax payer had sold only exempted goods and no taxable supplies were made. Therefore, the tax payer is outside the purview of E-invoicing under GST.

	7.
	We are supplying goods/ services to unregistered dealers, therefore, provision of e-invoice is not applicable on us.

	8.
	w.e.f. 01.08.2023 we were liable to issue e-invoice, but due to lack of clarity we could not issue e-invoice in time but we rectified our mistake and issued all the e-invoices of supplies made w.e.f. 01.08.2023 till now. You will appreciate that penalty u/s 122 can only be imposed if e-invoice is not generated, but in our case we have generated all the e-invoices on portal, which facilitate us to generate e-invoice of previous dates also.


The penalty under section 122 of CGST Act, 2017 may be levied at the time of any offence committed by the tax payer by making any taxable supplies without invoicing. But in the present case, the tax payer had made only exempted supplies of goods or supplied goods/services to unregistered (B2C) dealers and the tax payer has not committed any breach of law by making the tax free supplies or supplies to unregistered dealers (B2C) and therefore, the final outcome is that the tax payer does not qualify the requirements for e-invoicing as per sub-rule (4) of Rule 48 of CGST Rules, 2017.
or
Supplier has already generated e-invoices and as on date there is no violation of Rule 48(4) of the CGST Rules, 2017. National Informatics Centre has issued an advisory on 11.09.2023/13.09.2023 on NEW Time limit for Reporting of Invoices on the IRP Portal. According to this advisory It is to update that it has been decided by the GST Authority to impose a time limit of 30 days for reporting of invoices from date of invoice, on E-invoice portals. This time limit is applicable for taxpayers with AATO greater than or equal to 100 crores. Hence, the taxpayers in this category will not be allowed to report invoices older than 30 days on the date of reporting.
Please note that this restriction will apply to the all document types for which IRNs are to be generated. Thus, the Credit / Debit note will also have to be reported within 30 days of issue from date of issue. For example, if an invoice has a date of Nov. 1, 2023, it cannot be reported after Nov. 30, 2023.
It is further to clarify that there will be no such reporting restriction on taxpayers with AATO less than 100 crores, as of now.
Since our turnover is less than 100 crores, there is no time limit for reporting of invoice on the IRP portal. However, we have generated the IRP as on date
Therefore, looking into the facts and circumstances of the case, the tax payer is ready to fully co-operate with you and request you to quash the notice and delete/drop the proposed penalty of Rs……………./- on account of non-issuance of e-invoice which is not applicable on the tax payer who has complied the provisions of Rule 48(4) of the CGST Rules, 2017.
As a result, the penalty of Rs…………………………/- may be deleted/dropped in full.
Thanking you
Yours faithfully
For
(Authorized Representative)
*select points as per your requirement.
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