Appeal against disallowance of ITC as ITC availed after last date of availment u/s 16(4) of the CGST Act, 2017
Statement of facts:-
1. The appellant is a ........................ and is registered in ............................. State of India.
2. This appeal is in reference to demand order no. ........... dated ................. directing us to reverse the input tax credit availed for the month of ……………… stating that such input tax credit is irregular under Section 16(4) of CGST Act, 2017 as the return for the month of ……………… is not filed before the due date for filing of return for the month of September of succeeding financial year.
And the said excess ITC availed by the taxpayer is to be recovered from the taxpayer under Section 74 of CGST Act, 2017.
3. During the proceedings of Scrutiny of Returns for the Financial year ……………… discrepancies found are communicated to petitioner in Form ASMT-10 and petitioner were directed to furnish on Common Portal, Explanation in Form GST-ASMT -11 with supporting information and documents online before due date for compliance.
As per opinion of department, Appellant have availed ITC after last date of availment u/s 16(4) of the CGST Act, 2017 in GSTR 3B. And accordingly, the ITC availed by us is irregular.
The Learned Authority alleged that the Appellant wrongly availed ITC of Rs. --------/- as under:-
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The Learned Audit Authority vide ASMT-10 ARN No. ----------- dated ----------- has intimated about this discrepancy. The copy of ASMT-10 dated is enclosed herewith as Annexure-A.
Based on this, the Learned Authority issued a Show Cause Notice under Section -------of the Act having Reference No. ------------- dated ----------- along with DRC-01 dated ---------along with copy of DRC-01 is enclosed herewith as Annexure-B
The Learned Adjudicating Authority has confirmed the demand vide order in GST DRC-07 having Reference No. -------------- dated ----------. The Learned Authority has confirmed the demand of Rs. --------- along with Interest of Rs. ---------- and penalty of Rs. ---------- The certified copy of such Order dated ---------- is enclosed and marked herewith as Annexure C.
Being aggrieved by the impugned order passed by the <jurisdiction> of SGST (Appeals), the Appellant has filed the present appeal before your Honour.
Grounds of appeal:-
1. We are in receipt of the above referred letter directing us to reverse the input tax credit availed for the month of ……………. stating that such input tax credit is irregular under Section 16(4) of CGST Act, 2017 as the return for the month of March 2019 is not filed before the due date for filing of return for the month of September/ after 30th day of November succeeding financial year.
2. At the outset, we would like to submit that the above referred notice directing us to reverse the ITC is not in accordance with law as the ITC availed by us is not irregular. We have received the goods/ services and paid the supplier in full. Hence, we are not required to reverse the same.
In this regard, we submit that Section 16 of CGST Act, 2017 provides the eligibility and conditions for taking the input tax credit. Section 16(1) reads as follows
“16.(1) Every registered person shall, subject to such conditions and restrictions as may be prescribed and in the manner specified in section 49, be entitled to take credit of input tax charged on any supply of goods or services or both to him which are used or intended to be used in the course or furtherance of his business and the said amount shall be credited to the electronic credit ledger of such person.”
From the above referred sub-section, it is clear that entitlement of ITC charged on any supply of goods or services is
a. Subject to such conditions and restrictions as may be prescribed. The conditions have been given in sub-section (2) of Section 16 and restrictions have been given in Section 17.
b. In the manner specified in Section 49. Sub-section (2) to Section 49 states that the ITC as self-assessed in the return shall be credited to this electronic credit ledger in accordance with Section 41.
c. Such goods or services are used or intended to be used in the course or furtherance of business;
Though there is no allegation in the above referred order regarding the satisfaction of above referred conditions, we would like to submit how we have satisfied the said conditions and why we are rightly eligible for ITC.
With respect to conditions specified in sub-section (2) to Section 16, we submit that the said sub-section is beginning with a non-obstante clause to the entire Section 16 which means that the same prevails over all other sub-sections in Section 16. The conditions have been satisfied as follows
a. We are in possession of tax invoice/debit note/other documents prescribed under Rule 36 of CGST Rules, 2017;
b. We have received the goods or services or both;
c. The condition to track whether the tax charged in respect of the inward supply has been actually paid to Government seems impossible as there is no invoice level linkage with GSTR-3B of the supplier as it is a summary return. However, we have made payment to our suppliers in respect of which we have availed the input tax credit provisionally under Section 41
d. We have filed the return under Section 39 of CGST Act, 2017. Once a return has been filed with a late fee, the provision of Section 16(4) should not defeat a substantial claim of ITC which is otherwise allowable under the provisions CGST Act, 2017. Even though the returns are filed belatedly, the assessees can claim that they have paid late fees and by paying late fee, the delay in filing return has been regularized. The case law of Mr Rashmikant Kundalia vs Union of India 771 of 2014 (Bom.) and Howrah Taxpayers’ Association Vs. The Government of West Bengal and Anr. 2010 SCC Online Cal 2520 comes handy in such submissions.  Thus, it can be contented that once the delay has been regularized, such returns have to be construed to be filed within the due date.
Once the returns have been filed after payment of applicable late fee under Section 47 of the CGST Act, 2017, which in fact allows the taxpayer to file the returns beyond the due date; such a return should have been accepted without applying the provision of Section 16(4) of the CGST Act, 2017.
With respect to restrictions specified under Section 17, we submit that we have not availed any of the restricted credit.
3. With respect to use or intention to use goods and services received in the course of furtherance of business, we submit that all the goods and services received on which ITC has been availed are used in the course or furtherance of business. Therefore, this condition is also satisfied.
4. From the above submissions, it is clear that we have satisfied all the conditions specified under sub-section (1) to Section 16 therefore, we are rightly eligible for ITC availed in the return for the Month of March 2019.
The above referred order has stated that we are not entitled for ITC in accordance with sub-section (4) to Section 16 which reads as follows—
“(4) A registered person shall not be entitled to take input tax credit in respect of any invoice or debit note for supply of goods or services or both after the due date of furnishing of the return under Section 39 for the month of September following the end of financial year to which such invoice or invoice relating to such debit note pertains or furnishing of the relevant annual return, whichever is earlier.”
This sub-section denies the entitlement to take ITC after the due date of return under Section 39 for the month of September following the respective financial year or filing of annual return for respective financial year whichever is earlier.
5. We would like to submit that asking the tax payers to comply with Section 16(4) is against the principle of "Lex non Cogit ad impossibilia" i.e., the law does not compel a man to do that which he cannot possibly perform. Since the law cannot compel the tax payers to comply with impossible conditions, the proposal to denial of ITC under Section 16(4) is not sustainable.
6. We would like to submit that the proposal to deny ITC due to procedural lapse is in violation of Article 300A of Constitution of India which states that “No person shall be deprived of his property save by the authority of law”. Input tax credit under GST would be treated as a property of the taxpayer therefore the same cannot be denied to the tax payers due to non-fulfilling the procedural conditions.
7. Further, we submit that proviso to Section 16(4) allowed tax payers to avail the credit for the year 17-18 until due date for furnishing the return for the month of March 2019. However for the year 18-19, credit is restricted upto the due date of filing the return for the month of September 2019, which is arbitrary, considering the fact that the issues which persisted in 17-18, continued even in 18-19 also, therefore the relaxation / extension provided for the year 17-18 , should be extended for the year 18-19 also.
8. We would also like to submit that most of the details of input tax credit are already available in GSTR-2A which is available with the department prior to due date prescribed under Section 16(4) and the availment of such ITC would be a mere disclosure in GSTR-3B, therefore, the substantial benefit cannot be denied due to procedural lapse of mere non-disclosure in GSTR-3B within the due date.
9. Please refer following judicial pronouncement—
Facility of credit is a vested right, as had been held in erstwhile Central Excise law—The Hon’ble Apex Court in Eicher Motors Ltd v Union of India, 1999 (106) E.L.T. 3 (SC) had recognized the provision for facility of credit as a vested right. Thus, the credit earned under the GST Act is a property of the taxable person and therefore the denial of ITC is in violation of Article 300A of the Constitution of India. Article 300A provides that no person shall be deprived of his property save by authority of law.
MADRAS HIGH COURT in case of Kavin hp Gas Gramin Vitrak V/s The Commissioner of Commercial Taxes [2023] (Madras), has allowed the belated claim of ITC owing to cash crunch that led the assessee to file GSTR-3B and GSTR-2 belatedly and in offline modes, while the same was rejected for belated filing.
The most important observations being, “Hence if the GSTN provided option for filing GSTN without payment of tax or incomplete GSTR-3B, the dealer would be eligible for claiming of input tax credit. The same was not provided in GSTN network hence, the dealers are restricted to claim ITC on the ground of non-filing of GSTR-3B within prescribed time if the option of filing incomplete filing of GSTR-3B are provided in the GSTN network the dealers would avail the claim and determine self-assessed ITC in online. The petitioner had expressed real practical difficulty. The GST Council may be the appropriate authority but the respondents ought to take steps to rectify the same. Until then the respondents ought to allow the dealers to file returns manually”, the bench allowed the appeal in favour of the assessee.
Recently, Supreme Court in case of Shanti Motors [2024] (SC) admitted the SLP and issued Notice to department on the issue of time limit to avail input tax credit u/s 16(4) of CGST Act.
The Hon`ble Supreme Court of India in the case of Mrityunjay Kumar v. Union of India [2024] (SC) issued notice vide order dated January 3, 2024, wherein the judgment of the Patna High Court in the case of Gobinda Construction v. Union of India and Others was challenged wherein Section 16(4) of the CGST/BGST Act, 2017 was held as constitutionally valid.
Till final view emerges from Apex Court in this regard, it is requested to drop the proceedings.
10. We further submit that Suppression in self-assessment can arise only when information sought is not supplied, or incorrect information is provided.
As per Section 74(1) of CGST Act, Where it appears to the Proper officer that any tax has not been paid or short paid or erroneously refunded or where Input tax credit has been wrongly availed or utilised by reason of fraud, or any wilful-misstatement or Suppression of facts to evade tax, he shall serve notice on the person chargeable with tax which has not been so paid or which has been so short paid or to whom the refund has erroneously been made, or who has wrongly availed or utilised Input tax credit, requiring him to show cause as to why he should not pay the amount specified in the notice along with interest payable thereon under Section 50 and a penalty equivalent to the tax specified in the notice i.e. 100% of tax component.
Since the proper officer failed to produce any evidence that we have suppressed any facts which led to evasion of tax, ITC claimed by us should  not  be  denied  and  demanded  under  Section  74  (1)  of  the  CGST  Act,  2017  read  with  Section  20  of  the  IGST  Act,  2017.
Prayer:-
1. Based on above submissions, we are of the view that the credit availed by us would not get restricted under Section 16(4) of CGST Act, 2017. Therefore, we request your good self to drop further proceedings in this regard.
2. No recovery shall be made from the taxpayer under Section 74 of CGST Act, 2017 as ITC claimed by the assesse is in accordance with law.
Drop further proceedings in this regard.
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