	Appeal against reversal of Input Tax Credit on the ground that ITC was availed on the strength of fake purchases invoices from certain entities which are fictitious firm
Statement of facts:-
1. The appellant is a ........................ and is registered in ............................. State of India.
2. This appeal is in reference to demand order no. ........... dated ................. regarding bogus/fake ITC availed by taxpayer and the same is to be recovered from the taxpayer under Section 74 of CGST Act.
3. The taxpayer has availed ITC on Input & Input Services and utilized the same towards payment of outward Tax.
4. During the proceedings of Scrutiny of Returns for the Financial year ................. discrepancies found are communicated to petitioner in Form ASMT-10 and petitioner were directed to furnish on Common Portal, Explanation in Form GST-ASMT -11 with supporting information and documents online before due date for compliance.
As per opinion of department, in the purchase transaction with VIJAY BRASS INDUSTRIES GSTIN- 24ANXPP5664K1Z3 and DEV ENTERPRISE GSTN- 24BFNPD2134P1ZC, input tax credit is taken without actual receipt of goods. As firms are fictitious hence dealer has contravened the provision of Sec.16(2) of GGST Act, 2017/ CGST Act, 2017 which amounts to wrongful availment of Input Tax Credit.  
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Grounds of appeal:-
We are in receipt of the above referred demand order directing us to reverse the input tax credit availed for the period April 2021 to March 2022.
The only reason for declining the input tax credit was on the ground that the ITC was availed on the strength of fake purchases invoices from certain entities which are fictitious firm.
We would like to submit that the above referred order directing us to reverse the ITC is not in accordance with law as the ITC availed by us is in compliance of conditions mentioned in Section 16(2) of CGST Act which is reproduced hereunder—
(2) Notwithstanding anything contained in this section, no Registered person shall be entitled to the credit of any input tax in respect of any supply of goods or services or both to him unless,—
(a) he is in possession of a tax invoice or Debit note issued by a supplier registered under this Act, or such other tax paying documents as may be prescribed;
(aa) the details of the invoice or Debit note referred to in clause (a) has been furnished by the supplier in the statement of outward supplies and such details have been communicated to the recipient of such invoice or Debit note in the manner specified under section 37;
(b) he has received the goods or services or both.
Explanation.—For the purposes of this clause, it shall be deemed that the Registered person has received the goods or, as the case may be, services—
(i) where the goods are delivered by the supplier to a recipient or any other person on the direction of such Registered person, whether acting as an agent or otherwise, before or during movement of goods, either by way of transfer of documents of title to goods or otherwise;
(ii) where the services are provided by the supplier to any person on the direction of and on account of such Registered person.
(ba) the details of Input tax credit in respect of the said supply communicated to such Registered person under section 38 has not been restricted;
(c) subject to the provisions of Section 41, the tax charged in respect of such supply has been actually paid to the Government, either in cash or through utilisation of Input tax credit admissible in respect of the said supply; and
(d) he has furnished the return under Section 39:
In view of the above, a taxpayer is eligible to claim ITC on fulfilling the above mentioned conditions. If taxpayer has all requisite documents to claim ITC, there is no question of reversal.
We submit that the ITC claimed by us in question is genuine and valid as required.
We further submit that—
a. We have proper invoices to claim the ITC (Annexure- A)
b. It was visible in our GSTR-2A and GSTR-2B (Annexure-B)
c. We have received the goods, we have proper evidence like e-way bill and goods receipt note (Annexure –C)
Following judgments of various High Court can be relied upon-
LGW Industries Limited & Ors. Vs Union of India & Ors. [2022] (Calcutta)
“If it is found upon considering the relevant documents that all the purchases and transactions in question are genuine and supported by valid documents and transactions in question were made before the cancellation of registration of those suppliers and after taking into consideration the judgments of the Supreme Court and various High Courts which have been referred in this order and in that event the petitioners shall be given the benefit of input tax credit in question.”
Sanchita kundu v/s The Assistant Commissioner of State Tax [2022] (Calcutta)
In this case, petitioner submitted that when the names of the suppliers as a registered taxable person were already available with the Government record and in Government portal at the relevant period of transaction, petitioners could not be faulted if the suppliers appeared to be Fake later on. Petitioners further submit that they have paid the amount of purchases in question as well as tax on the same not in cash and all transactions were through banks and petitioners are helpless if at some point of time after the transactions were over, if the respondents concerned finds on enquiries that the suppliers were Fake and bogus and on this basis petitioners could not be penalised unless the department/respondents establish with concrete materials that the transactions in question were the outcome of any collusion between the petitioners/purchasers and the suppliers in question.
Sree Rajendra steels V/s The Assistant Commissioner (CT) [2021] (Madras)
The respondent issued order dated 22.06.2021 rejecting the claim for ITC simply stating that the tax payer has claimed ITC using fake invoices. Hence the corresponding ITC is disallowed. The court observed that the representation of the petitioner contains several documents that must be taken into account in coming to a decision as to whether the petitioner is entitled to succeed or not, and this has to be done by way of a reasoned, speaking order.
Sharmi Traders V/s The Assistant Commissioner [2024] (Madras)
The impugned order does not contain any discussion on the documents produced by the petitioner to corroborate the assertion that legitimate purchases were made and point out deficiencies or inadequacies. On that ground, the impugned order calls for interference. Therefore, the impugned orders are quashed. As a corollary, the respondent is directed to re-consider the matter and issue a fresh assessment order after providing a reasonable opportunity to the petitioner.
Cleon Optobiz Pvt. Ltd V/s The Assistant Commissioner [2024] (Madras)
The impugned order is quashed for not duly considering the documentary evidence placed on record by the petitioner to establish that the purchases were genuine. As a corollary, the matter is remanded for reconsideration by the assessing officer and is directed to provide a reasonable opportunity to the petitioner and thereafter issue a fresh assessment order. The writ petition is disposed of without any order as to costs.
Prayer:- In view of the above, it is respectfully prayed to—
(a) Set aside the impugned demand order no. ................. dated .................. passed by the learned Joint commissioner, State tax.
(b) No recovery shall be made from the taxpayer under Section 74 of CGST Act, 2017 as ITC claimed by the assesse is in accordance with law.
(c) Drop further proceedings in this regard.
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Grounds of appeal: -   We are in receipt of the above referred demand order directing us to reverse the input tax credit availed for  the period April 2021 to March 2022.   The only reason for declining the input tax credit was on the ground that the ITC was availed on the  strength of fake purchases invoices from certain entities which are fictitious firm.  

