Reply to show cause notice received for reversal of Input Tax Credit due to non compliance of section 16(2)(c) of CGST Act
Date: ________
To
The Jurisdictional Officer,
______ Division,
______ Commissionerate
Sub: Reply to the notice received for reversal of Input Tax Credit due to non compliance of Section 16(2)(c) of CGST Act and Rule 36(4) of CGST Rules.
Ref: Your notice number-----------------------------------------------------------dated-----------
We are in receipt of the above referred show cause notice directing us to reverse the input tax credit availed for the month of ………………… stating that such input tax credit is irregular under section 16(2)(c) of CGST Act as the tax has not been actually paid to the Government.
We would like to submit that the above referred notice directing us to reverse the ITC is not in accordance with law as the ITC availed by us is not irregular. We have received the goods/ services and paid the supplier in full. hence we are not required to reverse the same.
As per Rule 36(4) of CGST Rules, No input tax credit shall be availed by a registered person in respect of invoices or debit notes the details of which are required to be furnished under sub-section (1) of Section 37 unless the details of such invoices or debit notes have been furnished by the supplier in the statement of outward supplies in FORM GSTR-1 or using the invoice furnishing facility.
However the above rule has been inserted through notification No.49/2019–Central Tax Dated: 9th October, 2019. Department cannot apply this for financial year 2017-18. Our matter is related to Financial year 2017-18, thus the above proceedings initiated is required to be set aside.
As per circular No.123/42/2019-GST Dated 11th November, 2019 The restriction of Rule 36(4) will be applicable only on the invoices /debit notes on which credit is availed after 09.10.2019.
You can also refer judgment of Delhi high court in case of Bharti Telemedia Ltd. Vs Union of India [2019] (Delhi) dated 29.05.2019.
With respect to manner specified in Section 49, we submit that we have self-assessed the input tax credit in the return in accordance with Section 41. Section 41 reads as follows—
41 (1) Every registered person shall, subject to such conditions and restrictions as may be prescribed, be entitled to take the credit of eligible input tax, as self-assessed, in his return and such amount shall be credited on a provisional basis to his electronic credit ledger.
There is no dispute regarding availment of input tax credit in the monthly GSTR-3B return. Hence, this condition is satisfied.
Vide the press release issued by the Central Board of GST council on 4.5.2018, it has been mentioned that there shall not be any automatic reversal of input tax credit from the buyer on nonpayment of tax by the Seller. In case of default in payment of tax by the Seller, recovery shall be made from the Seller. However, reversal of credit from buyer shall also be an option available with the revenue authorities to address exceptional situations like missing dealer, closure of business by the supplier or the supplier not having adequate assets etc.
As per judgment of Supreme Court in case of Arise India Limited [2018] (SC), it has been held that, in the event that the selling dealer has failed to deposit the tax collected by him from the purchasing dealer, the remedy for the Department would be to proceed against the defaulting selling dealer to recover such tax and not deny the purchasing dealer the ITC.
As per judgment of Madras High Court in case of D.Y. Beathel Enterprises [2021] (Madras), there shall not be any automatic reversal of input tax credit from the buyer on non0020payment of tax by the seller. In case of default in payment of tax by the seller, recovery shall be made from the seller. Reversal of credit from buyer shall also be an option but only for exceptional situations.
Prayer:- In view of the above, it is respectfully prayed that the Hon`ble ............................. may pleased to—
(a) Set aside the impungned show cause notice no. ................. dated .................. passed by the learned Joint commissioner, State tax.
(b) we pary that no recovery shall be made from the taxpayer under Section 73 of CGST Act, 2017 as ITC claimed by the assessee is in accordance with law.
(c) We request your good self to drop further proceedings in this regard.
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