Reply to show cause notice received for reversal of Input Tax Credit due to non-compliance of section 16(2)(c) of CGST Act read with section 16(4) of CGST Act
Date: ________
To
The Jurisdictional Officer,
______ Division,
______ Commissionerate
Sub: Reply to the notice received for reversal of Input Tax Credit due to non-compliance of section 16(2)(c) of CGST Act read with Section 16(4) of CGST Act
Ref: Your notice number-----------------------------------------------------------dated-----------
We are in receipt of the above referred show cause notice directing us to reverse the input tax credit availed for the month of ………………… stating that such input tax credit is irregular under Section 16(2)(c) of CGST Act as the tax has not been actually paid to the Government.
We would like to submit that the above referred notice directing us to reverse the ITC is not in accordance with law as the ITC availed by us is not irregular. We have received the goods/ services and paid the supplier in full. Hence we are not required to reverse the same.
We further submit that after paying CGST on the purchases made from a registered dealer, the purchaser has no control over the seller to ensure that such tax is deposited with the Government revenue as is statutorily is his obligation. Denying to the petitioner input tax credit on such purchases on which the petitioner has already paid tax on the ground that the selling dealer did not deposit the tax with the Government revenue would amount to double taxation.
Vide the press release issued by the Central Board of GST council on 4.5.2018, it has been mentioned that there shall not be any automatic reversal of input tax credit from the buyer on nonpayment of tax by the Seller. In case of default in payment of tax by the Seller, recovery shall be made from the Seller. However, reversal of credit from buyer shall also be an option available with the revenue authorities to address exceptional situations like missing dealer, closure of business by the supplier or the supplier not having adequate assets etc.
As per judgment of Supreme Court in case of Arise India Limited [2018] (SC), it has been held that, in the event that the selling dealer has failed to deposit the tax collected by him from the purchasing dealer, the remedy for the Department would be to proceed against the defaulting selling dealer to recover such tax and not deny the purchasing dealer the ITC.
This provision has been also challenged by different dealers before several High Courts in the country where such challenges are pending after notice or issuance of rule as follows—
In case of D.Y. Beathel Enterprises V/s The State Tax Officer (Data Cell) — (Madras)—As per judgment of Madras High Court in case of D.Y. Beathel Enterprises, there shall not be any automatic reversal of input tax credit from the buyer on non payment of tax by the seller. In case of default in payment of tax by the seller, recovery shall be made from the seller. Reversal of credit from buyer shall also be an option but only for exceptional situations.
IAN Consultancy LLP V/s Union of India— (Delhi)— In Delhi High Court, writ petition has been filed challenging Section 16(2)(c) of the CGST Act/DGST Act as unconstitutional being violative of Articles 14 and 19 of the Constitution of India or in the alternative to read down the same to hold that ITC will be denied only where purchases are proved to be collusive and in the nature of sham transactions.
Tycoon Suppliers Private Limited V/s Union of India— [2022] (Calcutta)— In Calcutta High Court, petitioner challenged constitutional validity of Section 16(2)(c) of the CGST Act.
Cummins Technologies India Pvt. Ltd.  V/s Union of India —[2022] (MP)— Madhya Pradesh High Court held that, So far as constitutional validity of Section 16(2)(c) of Central Goods and Service Tax Act, 2017 and Rule 86A of the Central Goods and Service Tax Rules, 2017 is concerned, same is already under challenge before other High Courts. In view of the aforesaid, no cause survives now and this petition is accordingly disposed of.
Unifab Engineering Project Pvt. Ltd.  V/s The Deputy Commissioner CGST —[2021] 033 (Bombay)— Bombay High Court held that since the vires of Section 16(2)(c) of the CGST Act is under challenge, the petitioners are directed to put the Attorney General for the Union of India on notice.
Union of India  V/s Cummins Technologies India Pvt. Ltd. —[2021] (SC)— SC not inclined to entertain petitions for transfer of cases pending before various High Courts relating to constitutional validity of Section 16(2)(c) of the CGST Act.
Sahil Enterprises  V/s Union of India —[2021] (Tripura)—Tripura High Court held that, the case of the petitioner is that having paid CGST on the purchases made from a registered dealer, the petitioner thereafter has no control over the seller to ensure that such tax is deposited with the Government revenue as is statutorily is his obligation. Denying to the petitioner input tax credit on such purchases on which the petitioner has already paid tax on the ground that the selling dealer did not deposit the tax with the Government revenue would amount to double taxation. The issues require consideration. Notice issued accordingly.
Federation of Indian Small Scale Battery Associations V/s Union of India —[2021] (Delhi)— In Delhi High Court, petitioner challenged the constitutional vires of Section 16(2)(c) of CGST Act.
Bharti Airtel Limited, Bharti Telemedia Ltd. V/s Union of India [2021] (AP)— In this case, petitioner submitted that because of Section 16(2)(c) of the CGST Act, benefit of ITC is denied to the petitioners on account of default of the supplier, over whom the petitioners do not have any control, in paying tax to the Government after having collected the same from the petitioners. It is also submitted that in the Value Added Tax (VAT) regime, similar provision was struck down.
In the second point of the notice, you have raised that there is violation of provision of Section 16(4) of CGST Act by us.
It is to be noted that we have claimed ITC within time limit as prescribed under Section 16(4) of CGST Act. So there is no violation as such.
As per Section 16(4) of CGST Act, a registered person shall not be entitled to take input tax credit in respect of any invoice or debit note for supply of goods or services or both after the thirtieth day of November (Before  01.10.2022, it was due date of furnishing of the return under Section 39 for the month of September )following the end of financial year to which such invoice or debit note pertains or furnishing of the relevant annual return, whichever is earlier.
Provision of Section 16(4) is applicable on recipient of goods or service, it is not related to supplier. Recipient of goods and service shall claim ITC within prescribed time limit while filing GSTR-3B. It is nowhere mentioned that supplier shall file its returns as per time limit prescribed under section 16(4) of CGST Act.
Since we have claimed input tax credit within the stipulated time period as mentioned in Section 16(4) of CGST Act, hence Section 73 of CGST Act 2017 read with Rule 142(1) of CGST Rules should not be invoked in the instant case. 
Prayer: - In view of the above, it is respectfully prayed that the Hon`ble ............................. may pleased to—
(a) Set aside the impugned show cause notice no. ................. dated .................. passed by the learned Joint commissioner, State tax.
(b) we pray that no recovery shall be made from the taxpayer under Section 73 of CGST Act, 2017 as ITC claimed by the assessee is in accordance with law.
(c) We request your good self to drop further proceedings in this regard.
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