Grounds of Appeal against disallowance of ITC due to difference in GSTR-3B and GSTR-2A when supplier failed to pay the tax
Statement of facts:-
1. The appellant is a ........................ and is registered in ............................. State of India.
2. This appeal is in reference to demand order no. ........... dated ................. regarding disallowance of excess ITC availed by the taxpayer and the same is to be recovered from the taxpayer under Section 73 of CGST Act, 2017.
3. The taxpayer has availed ITC on Input & Input Services and utilized the same towards payment of outward Tax.
4. During the proceedings of Scrutiny of Returns for the Financial year ................. discrepancies found are communicated to petitioner in Form ASMT-10 and petitioner were directed to furnish on Common Portal, Explanation in Form GST-ASMT -11 with supporting information and documents online before due date for compliance.
As per opinion of department, the difference of ITC between GSTR-3B and GSTR-2A is the excess ITC availed by the taxpayer and the same is to be recovered from the taxpayer under Section 73 of CGST Act, 2017.
Grounds of appeal:-
1. We would like to submit that the above referred notice directing us to reverse the ITC is not in accordance with law as the ITC availed by us is not irregular. We have received the goods/ services and paid the supplier in full. Hence we are not required to reverse the same.
2. For a dealer to be eligible to avail credit of any input tax, the conditions prescribed in Section 16 (2) of the Act have to be fulfilled. Sub-section (2) of Section 16 commences with a non-obstante clause stating that notwithstanding anything contained in Section 16 no registered person shall be entitled to credit of any input tax in respect of any supply of goods or services or both to him unless-
(a) he is in possession of tax invoice or debit note issued by a supplier registered under this Act, or such other tax paying documents as may be prescribed;
(aa) the details of the invoice or Debit note referred to in clause (a) has been furnished by the supplier in the statement of outward supplies and such details have been communicated to the recipient of such invoice or Debit note in the manner specified under Section 37;
(b) He has received the goods or services or both;
Explanation.—For the purposes of this clause, it shall be deemed that the Registered person has received the goods or, as the case may be, services—
(i) where the goods are delivered by the supplier to a recipient or any other person on the direction of such Registered person, whether acting as an agent or otherwise, before or during movement of goods, either by way of transfer of documents of title to goods or otherwise;
(ii) where the services are provided by the supplier to any person on the direction of and on account of such Registered person.
(ba) the details of Input tax credit in respect of the said supply communicated to such Registered person under section 38 has not been restricted;
(c) subject to the provisions of Section 41, the tax charged in respect of such supply has been actually paid to the Government, either in cash or through utilization of input tax credit admissible in respect of such supply; and
(d) He has furnished the return under Section 39.
It is the case of the appellant that they have fulfilled all the conditions as stipulated under Sub-section (2) of Section 16 and they also paid the tax to the  the supplier and a valid tax invoice has been issued. Thus, grievance of the appellant is that despite having fulfilled all the conditions as has been enumerated under Section 16(2) of the Act, the respondent erred in reversing the credit availed and directing the appellant to deposit the tax which has already been paid to the fourth respondent at the time of availing the goods/ services.
3. In the show cause notice dated ……….., the allegation was that the appellant had submitted that the supplier has not shown the Bill in GSTR 1 and hence the appellant is not eligible to avail the credit of the input tax as per Section 16(2) of the CGST Act as the tax charged in respect of such supply has not been actually paid to the Government. The show cause notice does not allege that the appellant was not in possession of a tax invoice issued by the supplier registered under the Act. There is no denial of the fact that the appellant has received the goods or services or both.
In the reply submitted by the appellant to the said show cause notice, the appellant had clearly stated that they are in possession of the tax invoice, they had received the goods and services or both and the payment has been made to the supplier of the goods or services or both. The reason for denying the input tax credit is on the ground that the detail of the supplier is not reflecting in GSTR 1 of the supplier.
4. In the press release dated 18.10.2018 a clarification was issued stating that furnishing of outward details in Form GSTR-1 by the corresponding supplier(s) and the facility to view the same in Form GSTR-2A by the recipient is in the nature of taxpayer facilitation and does not impact the ability of the taxpayer to avail ITC on self-assessment basis in consonance with the provisions of Section 16 of the Act.
5. In the press release dated 4th May, 2018, it was clarified that there shall not be any automatic reversal of input tax credit from buyer on nonpayment of tax by the seller. In case of default in payment of tax by the seller, recovery shall be made from the seller however, reversal of credit from buyer shall also be an option available with the revenue authorities to address exceptional situations like missing dealer, closure of business by supplier or supplier not having adequate assets etc.
6. The views expressed in press release are affirmed by Hon’ble courts in many judgment. As per judgment of Madras High Court in case of D.Y. Beathel Enterprises —[2021] (Madras), there shall not be any automatic reversal of input tax credit from the buyer on non payment of tax by the seller. In case of default in payment of tax by the seller, recovery shall be made from the seller. Reversal of credit from buyer shall also be an option but only for exceptional situations.
7. In the refer latest judgment of Calcutta High court in case of Suncraft Energy Private Limited and Another [2023] (Calcutta), wherein it is held that before directing the appellant to reverse the input tax credit and remit the same to the government, the first respondent ought to have taken action against the supplier and unless and until the assessing authority is able to bring out the exceptional case where there has been collusion between the appellant and the supplier or where the supplier is missing or the supplier has closed down its business or the supplier does not have any assets and such other contingencies, straight away the assessing authority was not justified in directing the appellant to reverse the input tax credit availed by them. Therefore, we are of the view that the demand raised on the appellant dated 20.02.2023 is not sustainable.
8. The effect and purport of Form GSTR-2A was explained by the Hon’ble Supreme Court in Bharti Airtel Ltd [2021] (SC). It was held that Form GSTR-2A is only a facilitator for taking a confirm decision while doing such self-assessment. Non-performance or non-operability of Form GSTR-2A or for that matter, other forms will be of no avail because the dispensation stipulated at the relevant time obliged the registered persons to submit return on the basis of such self-assessment in Form GSTR-3B manually on electronic platform. 
Prayer:- In view of the above, it is respectfully prayed to—
(a) Set aside the impugned demand order no. ................. dated .................. passed by the learned Joint commissioner, State tax.
(b) No recovery shall be made from the taxpayer under Section 73 of CGST Act, 2017 as ITC claimed by the assesse is in accordance with law.
(c) Drop further proceedings in this regard.
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